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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRA TYHR B GAIETUT Teee -
Revision application to Government of India:

(1) (@) () AT 3cure Yo HRAEIA 1994 P O Idd A Faqrw 7w AHell & aR # g@n 9w
Pl IY-URT & UUA W & Icdid YAQeTo 3mdea e wfa, aRa WaR, faw #@red, Jered
oo, il #f5a. Shaa Qv s7a=r. dae @Y. @5 fEeelt-110001 &7 &1 SN =1R_/T |

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(i) afe @rer 1 @A & A F F9 @fa FREE @ F HERIR 1 3T dREE # I fedl
HENIR A G HSRAR & AT o S g Al &, a1 fovell ek a1 6isR & = ag fael e
# ar Rpe BT A @1 ATl 1 ufhar & e g8 el |

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
(@) HRA & ared ol I a1 weyr & BEfaa & ) @1 A & A # sua gew
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(c) In case of goods exported outside India export toi Nepal or Bhutan, withdut payment of
duty. :
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty'on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 0l0 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35.EE of CEA, 1944, under Major Head of Account.

(2) ﬁfﬁﬁ?aﬂaﬂiﬁwﬁlﬁﬁiﬁ?ﬂmwmmmmﬂﬁﬁm200/—%%
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

AT Yeb, B geare Yo Ud |aTR el =R & f -
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) g e I afeferee, 1944 @1 GRT 35—d1/35-% & afaqEta—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) the special liench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b) To the west regional bench of Customs, Exciéle & Service Tax Appellate Tribunal

(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) T e SRR 1970 amwﬁﬁ@ﬁaﬂaﬁa zr%m‘erﬁ?rﬁa‘rﬁammtﬁrﬁmanaﬂﬁ
® Waﬁmuﬁﬁuﬁrﬁﬁﬁqﬁm%mﬁﬁmaﬁwqﬁrmaasoWWWW
feee @ B ARy |
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.

(5) sqaﬂ‘\'ﬂ-ei@mmﬂa’faﬁﬁﬁawmﬁﬁﬁaﬁaﬁmﬁﬂmmﬁaﬁmw%aﬁhmw,
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) @mw&%ﬁﬁww@ﬂw&a@%w@w(ﬁ@ﬂ$ﬁwﬁaﬁhwﬁﬁ
e AT (Demand) T4 &8 (Penalty) T 10% qF ST BT 3ifeard ¥ | gTaifen, mqﬁmmﬂ?
FzoT B |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994) .
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be |pre-deposited. It may be noted that the

pre-deposit is @ mandatory condition :for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)
|

Under Central Excise and Service Tax, “Duty d|emanded" shall include:
(i) amount determined under Section 11 D,
(i) amount of erroneous Cenvat Credijt taken;
(iiiy  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agaifhst this ordéar shall lie before the Tribunal on pa¥
of the duty demanded where duty or duty and penalty are in dispute, or penalt
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ORDER-IN-APPEAL

M/s Rane (Madras) Ltd., B-10, North Kotpura village, Viroch Nagar, Sanand,p
Ahmedabad (hereinafter referred to as ‘the appellant’) was engaged in the manufacture
of Steering Gears and Steering Suspension Links etc. falling under Chapter 87 of the
Central Excise Tariff Act, 1985. During the audit of the accounts of the appellant by
officers of Large Tax Payer Unit, Audit Circle, Chennai, it was noticed during the
verification of miscellaneous invoices and non-CENVAT bills for the period 2012-13 to
2014-15 that the appellant had availed services of Manpower Supply or Recruitment
Agency Services; Security Services; Goods Transport Agency Service bu{ had not
paid Service Tax under reverse charge mechanism. A Show Cause Notice No.
LTUAC/CHN/67/2016-(ac) dated 20/12/2016 (hereinafter referred to as ‘the SCN’) was
issued to the appellant demanding a amount of Z3,34,224/- under Section 73(1) of the
Finance Act, 1994 (hereinafter FA, 1994) towards non-payment of Service Tax during
the period from 2012-13 to 2014-15; proposing to appropriate an amount of ¥3,34,224/-
paid by the appellant towards the said demand; demanding interest under Section 75 of
FA, 1994 and proposing to impose penalty on the appellant under Section ?8(1) of FA,
1994. The SCN was adjudicated vide Order-in-original No. 21/AC/D/BJM/2017 dated
30/11/2017 (hereinafter referred to as ‘the impugned order’) passed by the Assistant
Commissioner, C.G.S.T. & Central Excise, Division-lll, Ahmedabad North (hereinafter
referred to as ‘the adjudicating authority), confirming the demand of Service Tax along
with interest and appropriating the payment towards confirmed demand as proposed in
the SCN and imposing a penalty of ¥1,67,1 12/- on the appellant under section 78(1) of

FA, 1994.

2 Aggrieved by the impugned order the appellant has filed the instant appeal

against the impugned order on the following grounds:

-

1) The appellant wish to submit that the impugned order passed without giving
sufficient opportunity to the appellant to put forth its contentions would amount to
denial of principles of natural justice. The adjudicating authority had issued an
intimation for hearing on 13/11/2017 and another hearing on 29/11/2017. For the
second hearing on 29/11/2017, the appellant had engaged a legal counsel
stationed at Chennai, who was unable to travel to Ahmedabad within short notice
for which, the appellant had sought an adjournment of hearing requesting
another personal hearing during December, 2017. However, the adjudicating
authority had proceeded to adjudicate the matter without hearing the appellant.
The appellant had not received any personal hearing intimation for 14/08/2017,
18/08/2017 and 21/08/2017 referred to in para 11 of the impugned order.

2) On merits, the appellant submits that originally the appellant and all its group
company units, situated all over India were registered and functioning under the
Large Tax payers Unit OLTU) at Chennai. At that time, the appellant unit's
administrative control was taken care of by its Pondicherry unit. Under LTU, the
appellant was discharging Service Tax liability under reverse : i
(RCM) on GTA/Manpower/Security services promptly in respect




3.
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however, due to accounting mistake, the service tax payments in respect of this
appellant unit at Anmedabad was missed out to be reckoned with, hence this
omission of non-payment. The availment of services and payment to service
providers has been entered in the books of account and documents maintained
by the appellant and only from during the audit conducted, department has taken
note of the above short payment which culminated in issue of the present notice
and impugned order. On being pointed out by audit that the appellant is liable to
pay service Tax under reverse charge mechanism for the aforesaid services, the
appellant immediately paid the said amount of ¥3,34,224/- vide Challan dated
3694 and 3696 both dated 06/02/2016 and 94729 dated 31/03/2016. The
impugned notice has proposed for appropriation but wrongly mentions as against
certain ineligible credit instated of against the demand proposed in the impugned
notice. This proves the bona fides that at no point in time did the appellant have
any intention either to contravene the rules or to evade payment of service tax.
Non payment of service tax was due to the bona fide accounting error in not
capturing the reverse charge liabilities properly and not with any intention to
evade tax. The said services are input services for the appellant in manufacture
of its final products and as such it is entitled to take credit of the payment of
service tax paid on these services, making it a revenue neutral situation. Thus
there could be no intent to evade payment of tax and the invoking of extended
period of limitation is clearly not justified. The appellant places reliance on
() Tenneco RC India Pvt. Ltd. — 2015 (323) ELT 299 (Mad.); (i) Nirlon Ltd. vs
Commissioner — 2015 (320) ELT 22 (SC); (ii) CCE, Mumbai vs Mahindra &
Mahindra Ltd. — 2004 (171) ELT 159 (SC); (iv) Amco Batteries Ltd., vs CCE,
Bangalore — 2003 (153) ELT 7 (SC); (v) Commissioner vs Indeos ABS ltd. — 2011
(267) E.L.T. A 155 (SC); (vi) CCE, Ahmedabad vs Sagar Enterprises Itd. — 2010
(18) STR 212 (Tri.Ahmd.) and several other decisions. In the present case, the
appellant submits that it is only an inadvertent non-payment of Service Tax and
there was nothing on record displaying a willful default on its part. It was only
from the appellant's books of accounts that the audit had found that it had not
paid the partial payment of service tax under reverse charge. Hence the
allegation / observation that the appellant had not disclosed the above with intent
to evade Service Tax is not sustainable at all. In the case of MP Laghu Udyog
Nigam Ltd. — 2015 (37) STR 308 Tri. Del., the Tribunal has held that ‘mere non-
registration, non-filing of ST-3 return or non-payment of Service Tax do not
suffice for sustaining allegations of suppression of facts for invoking extended
period. There has to be on part of the appellant some act of omission or
commission pointing intention to evade tax. The SCN does not elaborate as to
how appellant is guilty of suppression of facts and hence the appellant’s intention
to evade duty by suppressing facts is not established. The appellant also relies
on (i) Mahesh Kumar Sharma — 2017 (49) STR 239 (Tri.Del.); (i) Future link India
— 2017 (48) STR 353 (Del.); (iii) Simplex Infrastructure Ltd., - 2016 (42) STR 634
(Calcutta); (iv) Sourav Ganguly vs UOI — 2016 (43) STR 482 (Calcutta). The
appellant also relies on a catena of decision to plead that the imposition of
penalty is not sustainable in the absence of any willful suppression with intent to

evade payment of tax.

Personal hearing in the appeal was held on 09/05/2018. Shri R. Subramanya,
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was not allowed by the adjudicating authorityand the impugned order had been passed

ex parte.

4. | have carefully gone through the facts of the case on records and submissions
made by the appellant. The appellant accepts the lapse and admits that the L,T.U had
failed to pay Service Tax liability amounting to ¥3,34,224/- under reverse charge
mechanism on the services relating to “Manpower recruitment or supply agency’;
‘Security’ and ‘Transport of Goods by road'. It is also a fact on record that on being
pointed out by audit, the appellant had paid up the Service Tax amount of 3,34,224/-,
that has been appropriated towards the confirmed demand in the impugned order. Thus
there is no dispute regarding the liability on part of the appellant to pay the Service Tax
amount of Z3,34,224/-. However, the appellant has challenged the impugned order on
the ground that as no personal hearing was granted to them the order was passed in
violation of the principles of natural justice and also that as there was no suppression of
facts with intent to evade duty on part of the appellant, there was no justification in

invoking extended period for demanding and confirming the demand and for imposing
penalty on the appellant.

& On considering the ground of natural justice, | find that the adjudicating authority
has clearly brought out in paragraph 11 of the impugned order that opportunities for
personal hearing were granted to the appellant on 14/08/2017; 18/08/2017; 21/08/2017
and 13/11/2017 but the appellant had not attended personal hearing on any of these
dates. On the other hand the appellant contends in the grounds of appeal that it had
received intimation letters for personal hearing on 1 3/11/2017 and on 29/11/2017. It is
the appellant's own admission that it had responded only to the intimation for personal
hearing on 29/11/2017 requesting for adjournment as the Advocate from Chennai could
not attend on short notice. Going by its own admission, the appellant had ample time
between 13/11/2017 and 29/11/2017 to arrange for representation of its case in
personal hearing and hence the ground of short notice is not valid. It is also an admitted
fact on record that the appellant had not filed a written reply to the SCN dated
20/12/2016 even upto 29/11/2017. Therefore, the adjournment sought on receipt of
intimation for hearing on 29/11/2017 is not reasonable. The adjudicating authority has
clearly held in paragraph 13 of the impugned order that he proceeded to decide the
case ex parte as no written submission had been filed by the appellant and it had not
availed of the four opportunities for personal hearing granted during the course of
adjudication. Further, on considering the grounds of appeal, | find that the appellant has
not challenged its liability to pay Service Tax as confirmed to be paid in the impugned
order. The impugned order has been challenged on the ground of violation of principles
of natural justice and on the grounds of limitation. Therefore, | find that no purpose
would be served by remanding the case back to the adjudicating__authority on the
grounds of natural justice. On going through the case laws citqd;‘_' y‘the"ap‘ee\llant | find
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that these are not relevant to the facts of the present case. Accordingly, | reject the plea

of the appellant on the grounds of violation of the principles of natural justice.

6. On considering the plea regarding there being no suppression of facts, | find that
the non-payment of duty in contravention of the provisions of the Finance Act, 1994 and
the Service Tax Rules was detected only due to intervention of the department by way
of the audit of the appellant’s records by the officers of the Large Tax Payer Unit, Audit
Circle, Chennai. But for the said intervention by the department, the non-payment of
Service Tax would have remained suppressed and the loss to the exchequer would not
have been made good. Therefore, the ingredients of suppression of facts and
contravention of provision with intent to evade payment of Service Tax is very much
present in the instant case, justifying the invoking of extended period of demand and the
imposing of penalty on the appellant. The case laws cited by the appellant are
distinguishable on facts. In view of the above, the appeal is not sustainable even on the

ground of limitation. The appeal is rejected.

7. 3dverdl gRT Gor Y a1 37TelT ST TSR SURNE e & fohar SIrem ¥ =
The appeal filed by the appellant stands disposed of in the above terms.
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T (ITdeT-2)

Date: 09/ 05 /2018

Attested

(K. P2
Superintendent (Appeals-1)
Central Excise, Ahmedabad.

By R.P.A.D.
To

M/s Rane (Madras) Limited,
B-10, north Kotpura village,
Viroch Nagar,

Sanand, Ahmedabad

Copy to:

1. The Chief Commissioner of C.G.S.T, Ahmedabad.

2 The Commissioner of C.G.S.T., Ahmedabad (North).

3. The Additional Commissioner, C.G.S.T. (System), Ahmedabad (North).
4. The Deputy Commissioner, C.G.S.T., Division-lll, Ahmedabad (North),

5 uard File.
6. P.A.
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